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UNITED STATES COURT OF APPEALS 


FOR THE NINTH CIRCULT 


ROBERT ANDERSON, 
Petitioner-Appellant, 


ve. NOtee2075 
THE PEOPLE OF THE STATE OF CALIFORNIA, 


Respondents-Appellees. 


APPELLEE'S BRIEF 
JURISDICTION 
ime jurisdiction of the United States District 
Coumumuorenuertain appellant's application for a writ of 
habeas corpus was conferred by Title 28, United States 
Code section 2241. The jurisdiction of this Court is 
conferred by Title 28, United States Code section 2253, 
which makes a final order in a habeas corpus proceeding 
reviewable in the Court of Appeals when, as in this case, 
a certificate of probable cause has issued. 
STATEMENT OF THE CASE 
Proceedings in State Courts 
On September 29, 1960, appellant was found 
Puilcy in the Los Angeles Superior Court of violating 


re 


section 11501 of the California Health and Safety Code 
(sale of a narcotic other than marijuana). The pro- 
ceedings were Suspended and appellant was granted 
probation. No appeal was taken from this conviction. 
A copy of the minute order finding appellant guilty is 
attached as Appendix A. 

On December 16, 1963, petitioner upon his plea 
of guilt was once again convicted in the Los Angeles 
pUbpertor Court of violating section 11501 of the 
Californiawiealth and Safety Code. The probation pre- 
viously granted on the 1960 conviction was revoked and 
appellant was sentenced to the state prison for each 
violation of California Health and Safety Code section 
igelw tne sentences to be served concurrently. Cdepies 
of appellant's judgments and commitments are attached 
as Appendix B. 

With respect to the 1963 conviction, appellant 
filed a late notice of appeal seeking relief under 
Rule 31(a), California Rules of Court. ‘The California 
Court of Appeal, Second Appellate District, Division Two, 
denied the application on October 28, 1965. A copy of 
the minute order denying the application is attached as 
Appendix C. The California Supreme Court denied a hearing 
on or about December 22, 1965. A copy of the minute order 
denying the hearing is attached as Appendix D. 
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In a petition filed September 16, 1964, 
appellant sought a writ of habeas corpus from the Marin 
County Superior Court. It is not clear from the petition 
whether appellant was attacking one or both of his con- 
victions, the general argument running primarily to the 
embicheey Ot California narcotics laws. This petition 
was denied September 17, 1964. A copy of the petition is 
attached as Appendix E. A copy of the order denying the 
petition is attached as Appendix F. 

Appellant filed a petition for habeas corpus 
in the California Supreme Court February 16, 1966. This 
petition attacked the validity of the 1963 conviction by 
alleging violations of the rules announced in People v. 
Dorado, 62 Cal.2d 338 (1965). This petition was denied 
March 30, 1966. A copy of the petition is attached as 
Appendix G. 

Proceedings in the Federal Courts 

Appellant petitioned the United States District 
Seure, Northern District of California, for a writ of 
Mibeas Corpus. Petitioner in his attack on the 1963 
conviction alleged denial of right to counsel during 
interrogation. No attack on the 1960 conviction was made. 
Mims petition was denied January 20, 1966. A copy of the 
Detition is attached as Appendix H. A copy of the order 
denying the petition is attached as Appendix I. 
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Appellant again petitioned the United States 
Diewrecs Court, Northern District of California, for a 
weet ot Nabeas corpus. In this petition appellant 
attacked both convictions alleging that he gave coerced 
statements and was denied counsel. This petition was 
denied June 21, 1966. A rehearing on the petition was 
denied July 26, 1966. A copy of the petition is attached 
ageefhppendix J. A copy of the order denying the petition 
and the order denying a rehearing is attached as Appendix 
K. 

Appellant once more petitioned in an application 
filed May 8, 1967, the United States District Court, 
HWoO@etetmalistrich of California, for a writ of habeas 
corpus (CT 13). Judge Carter of that court denied the 
petition on May 8, 1967 (CT 13-14). On June 15, 1967, an 
order granting appellant's application for a certificate 
of probable cause was issued and appellant was allowed to 
appeal in forma pauperis (CT 21-22). 

APPELLANT'S CONTENTIONS 
imeetneworebarion granted in respect to his 
1960 conviction was revoked after the probationary period 
had expired. 

Pemeine use of his 960 conviction to increase 

the punishment on his 1963 conviction violates his consti- 


tutional protection against double jeopardy. 


A 


SUMMARY OF APPELLEES ' ARGUMENT 


THE DISTRICT COURT PROPERLY DENIED 

APPELLANT'S APPLICATION FOR HABEAS 

RELIEF. 

ARGUMENT 
We are persuaded that the District Court Judge 

correctly disposed of appellant's application for habeas 
relief. We rely upon the language of his order as our 
argument in this case. The order was as follows: 

" * * * Petitioner is presently confined at 
san Quentin State Prison pursuant to two state 
Coumemconvlctions for violations of California 
Health end Safety Code § 11501. In this applica- 
tion the petitioner contends that the sentence of 
Probation ne received pursuant to his first 
@onvicuion, #7231189, was revoked after the 
probationary period had expired. Secondly, it 
is contended that the use of the prior conviction 
to increase his sentence in #278150 subjects the 
EoGpiguoner to double jeopardy. 

"With respect to these contentions the law 
iomcleat unas che imposition of heavier penalties 
Feast bnesce persons with prior convictions does 
DieeyrOldce any Constitutional principles. See 


Spencer v. Texas, 385 U.S. 554 (1967). Petitioner's 


attack on #231189 is premature, for having found 
that he is serving a valid term of imprisonment 
under #278150, the rule of McNally v. Hill, 293 
U.S. 131 (1934) precludes this Court's inquiry 
iitomtuniewprior convietion. 

"Accordingly, IT IS ORDERED that this action 
agemseuerorun ih the petition for a writ of habeas 
corpus be, and the same is hereby dismissed." 

(cT 13-14). 
CONCLUSION 
For the reasons stated above, appellees respect- 
Biivecmomit chat the order of the District Court denying 
appellant's petition for the writ of habeas corpus should 
be affirmed. 
Dated: October 5, 1967. 


THOMAS Cl LYNCH, Attorney sCGenerat 
of the State of California 


DERALD E. GRANBERG 


Deputy Attorney Genes 


MICHAEL BUZZELL 
Deputy Attorney General 


Attorneys for Respondents-Appellees. 


CERTIFICATE OF COUNSEL 
i certify that in connection with the preparation 
of this brief, I have examined Rules 18, 19 and 39 of the 
United States Court of Appeals for the Ninth Circuit and 
(hac, if my Opinion, this brief is in full compliance with 
these rules. 


Dated: October 5, 1967. 


MICHAEL BUZZELL Z e 


Deputy Attorney General 


IN THE SUPERIOR COURT OF THE STATE OF CALIFORNIA 
IN AND FOR THE COUNTY OF LOS ANGELES 


MINUTES 
Department No__.__j]] Ese 
-SEP 99 1960  .-_s_19. Ss Present Hon.____.JOHN F AISO._____ Judge 


THE PEOPLE OF THE STATE OF CALIFORNIA, ve 

ROBERT ANDERSON 231189 

Trial is resumed, People's cause having been submitted on preliminary 
tranecript. Deputy District Attorney John C Galliano and the 
Defendant with counsel, F A Spindell, present. Weldon Daniels 
Lockhart Jr is sworn and testifies for the People on further cross-= 
examination. People rest. Robert Anderson 1s sworn and testifies in 
his own behalf. Defendant's Exhibit A (shirt and brown paper bag) 

4s marked for identification. Defendant rests. The Court adjudges 
defendant "Guilty". <A Probation Officer's report is ordered. Further 
proceedings continued to October 26, 1960, 9 AM. Remain on bail. 
By stipulation, defendant's Exhibit A is returned to defendant in 


open Court. 


This Minute Order has been 


entered on SET 460 o-poreorcprocaceconsemocecs 
HAROLD J. OSTLY, County Clerk and Clerk of 
ue eeph — mld = the Superior Court ‘" the State of cas in 
Rea Be Cen and for the Count eles, |" 
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IN THE SUPERIOR COURT OF THE STATE OF CALIFORNIA 
IN AND FOR THE COUNTY OF LOS ANGELES 


MINUTES 
Department No. 111 
OCT v6 1960. = ts Present Hon._ JOHN. _F_AISO Judge 
THE PEOPLE OF THE STATE OF CALIFORNIA, vs 
ROBERT ANDERSON 231189 


Defendant with counsel, F A Spindell, present. Proceedings suspended. 


Probation granted for three years. 


{© Spend first.8 months in County Jail, Road Camp or Honor Farm Recommended. 
(20 days) (1 Good time allowed if earned. 
QO) Pay fine of $___..._____ through Probation Officer in such manner as such officer shall prescribe 
o pele restitution through Probation Officer in such amounts and manner as such officer shall pre- 
scribe, 
(0 Pay any judgment arlsing out of this matter, when It becomes final In such amounts and manner 
as Probation Officer shall prescribe. 
QO Abstain from all alcoholic beverages and stay out of places where they are the chief item of sale. 
(%) Not use or possess any narcotics or narcotic paraphernalia and stay away from places where ad- 
dicts congregate. 
(J Not associate with known narcotic users or sellers. 
QQ] Have no blank checks in possession, not write any portion of any checks, not have bank account 
upon which may draw checks. 
OO Not gamble or engage in any bookmaking activities or have paraphernaiia thereof in possession, 
and not be present in places where gambling or bookmaking is conducted 
O Not associate with 
O Stay out of places where homosexuals congregate. 
O Not associate with children under 14 years except in presence of responsible adults, 
(0 Cooperate with Probation Officer in plan for psychiatric, psychological or other treatment. 
{% Seek and maintain employment as approved by Probation Officer. 
© Support dependents. 
{8 Maintain residence as approved by Probation Officer. 
OO Surrender drivers license to Clerk of Court to be returned to Department of Motor Vehicles, and 
not drive a motor vehicle for the first year after release from custody nor until lawfully licensed. 
[§ Obey all laws, orders, rules and regulations of Probation Department and of the Court. 
Remanded. Bail exonerated. 
5 This Minute Order has been 
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IN THE SUPERTOR COURT OF ‘THE STATE OF CALIFORNIA 
IN AND FOR ‘THE COUNTY GF LOS ANGELES 
DEPARTMENT NO, 111 HON, JOHN F, AISO, JUDGE 


THE PEOPLE OF THE STATE OF CALIFORNIA, 


Plaintiff, 
vs. 
No, 231189 
ROBERT ANDERSON, PROBATION 3 YEARS 
Defendant COUNTY JAIL 8 MONTHS 


Los Angeles, California, Wednesday, October 26, 1960; 9:00 a.m. 

On the above date this matter came on regularly for hearin 
before Hon. John F, Aiso, Judge of the Superior Court of the State 
of California, in and for the County of Los Angeles; the People. 
being represented by J. Galliano, Deputy District Attorney of Los 
Angeles County; the defendant being present with counsel, F. A, 
‘Spindell; whereupon the following proceedings were had, to wit: 

(Ward E, McConnell, Official Reporter, ) 

THE COURT: People against Anderson. Defendant Anderson 
is before the Court with his counsel, Mr. Spindell, in this case 
No. 231189, The Court found defendant guilty of violating Section 
11501 Health and Safety Code of this State. Now is the time for’ 


pronouncement «of judgment and’ sentence. Do you waive further 


arraignment for judgment? 


MR. SPINDELL: Waive further arraignment for judgment, 
your Honor. 

THE COURT: The Court has read and considered the Probatio 
Officer's report. Is there any legal cause why judgment and 
sentence should not be pronounced and sentence passed? 

MR, SPINDELL: No legal cause, I would like to be heard, 

THE COURT: Very well. | 
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Anderson — 


MR, SPINDELL: Anything I am going to say, your Honor, I 
don't want posaibly to be construed as something said in mitigation 
of the nature of the offense, a heinous offense, but I would like 
your Honor once more to consider what the Probation Officer has to 
say about Mr. Anderson as & person. He described him aa a person 
susceptible but if he is susceptible, I believe, your Honor, may be 
aeriously, susceptible to a program of rehabilitation. He is not 
a letter writer, he is not much of a talker, but he has expressed 
to me, your Honor, it seeme a sincere desire to change his aur- 
roundinga to get out of the milleu and start anew, Again, your 
Honor, I want to point something the Probation Officer pointed to, 
12 years of service -- 

‘THE COURT: Counsel, let me advise you thia, I am not 
going to follow the recommendations of the Probation Officer in 
thia case, 

MR. SPINDELL: There will be no further argument, your 
Honor, 

THE COURT: He is going to have to do some County Jail time 

MR. SPINDELL: That he is more than aware of. 

THE COURT: Are you ready to go today? 

THE DEFENDANT: Yes, sir. 

THE COURT: Proceedings are suspended. You are placed 
upon probation for a period of three years, subject to standard 
conditiona 1, 6, 7, 14, 16 and 18, . 

You will do 8 months or 240 days in the County Jail, road 
camp or honor farm recommended as a condition of probation; 

No. 6, you will not use or possess any narcotics or 


narcotic paraphernalia and stay away from places where addicts 


congregate; 


No. 7, you will not associate with known narcotic users 


i} or sellers; 


No. 14, you will seek and maintain employment as 


approved 


> 
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by the Probation Officer; 

And, 16, you will maintain a residence as approved by the 
Probation Officer; 

And, 18, you will obey all lawa, orders, rules and 
regulations of the Probation Department and of this Court, 

You are ordered remanded to do your 8 months as a condi- 


tion of probation. Bail is ordered exonerated, 
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ION THAT IT IS T 


STATE OF CALIFORNIA, County of Los Angeles 
No. 231189 


I, WILLIAM G. SHARP, County Clerk and Clerk of the Superior Court for the county and state aforesaid, 
do hereby certify the foregoing to be a correct copy of the original 


Minutes of September 29, 1960, M nutes of October 26, 1960, Proceedings of 


October 26, 1960, in the case of the People vs. ROBERT ANDERSON 
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on file and of record in my office, and that I have carefully compared the same with the’ original’. 
- ~ = tor mot at 


IN WITNESS WHEREOF, I have hereunto set my hand and affixed the seal of the Superior Court’ : 


Dated: september 28, 1967 WILLIAM 6. SHARP, County Clark ahd Clerk of 
the Superior Court of the State of California for 


the County of Los Angeles ‘ 
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IN THE SUPERIOR COURT OF THE STATE OF Bee oT ha: 37 
IN AND FOR THE COUNTY OF LOS ANG , 


JUDGMENT GGeADMIt 3 cE 


Department No..._._108 SS 
Decemher 16 =» 1963 = Present Hon.NEWELL BARRETT __Judge 


THE PEOPLE OF THE STATE OF CALIFORNIA, vs 
278150 
ROBERT ANDERSON 


Matter of probation end sentence is called for hearing. Deputy 
District Attorney F. Linn and the Defendant with ‘counsel F. A. 
Spindell, praesent. Pxobation denied. Sentenced as indicated, 


Whereas the said defendant having... duly. pleaded............. Se... ee 


guilty in this court of the crime of , VIOLATION OF SECTION 11501, Health and Safety 


Code, a felony, as charged in Count 7 of the indictment as amended; 


prior conviction having been found true as alleged, to wit: crime of 
11501 Health and Safety Code, a felony, Superior Court of the State 


California, Los Angeles County, September 26, 1960 


‘ 


It is Therefore Ordered, Adjudged and Decreed that the said defendant be punished by imprison- 
ment in the State Prison for the term prescribed by law. : 


Other Counts dismissed. 


: It is further Ordered that the defendant be remanded into the custody of the Sheriff of the County 
? of Los Angeles, to be by him delivered into the custody of the Director of Corrections at the Califor- 
,, nia State Prison at Chino. 
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IN THE COURT OF APPEAL OF THE STATE OF CALIFORNIA 


SECOND APPELLATE DISTRICT 


PO ROR we Bem ee 


if 
t 
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MINUTES OF DIVISION Two 


October 28, 1965 


Ext. People, etc, 
No. vs 
65-322 Anderson 


THE COURT: 


BON OP A LEO OTL NENT TILE 


Application pursuant to Rule 3l(a) is denied, 
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IN THE SUPREME CUURT OF Tile STATE OF CALIFQUIZA 
IN AND FUR Tis COUNTY OF MARIN 
ROVERT ANDURSON 
PETITIONER 
ON APPLICATIUN FOR WRIT OF 
HAETAS CORPUS RUF’ 231189 and 276150 


PETITION FOR WRIT OF HANDAS CORPUS 
Tot The Prosiding Judge, Superior Court of the County of Marin 
State of California, San Rapheal, California, 


The petition of Robert Anderson, respectfully follows; an in which 
he eppliss for a Writ of Habeas Corpuse Subpoena mnices Tecur, by his 
valid and verified petition, and in tids behalf seta forth the following 
facts end causes for the issuance of the trite 


1 
That he the aforesaid Robert Abdorson, is irprisoned within the 
California State Prison at 3an Quentin, California, County of marin 
and under the custody and control cf Ir. Lawrence f. Wilson, iarden 
of the aforesaid prisone 
' nu 
1. That although he ia presumed to be lawfully imprisoned, detained, 
oonfined and restrained of his liborty by rr. Larmence & Wilson, San 
Quontin State Prison, that the said imprisonment, dotention and confine= 
ment is as a matter of law illegal, the petitioner 4s now and has since 
the 31st day of December, 1963, been confined on a “plea of guilty”, and 
confined on a "plea of guilty’, pursuant to an offense as preserlbed by 
the California Health and Safety Code Seotion 11501 with a prior as pre= 
sorided and defined by Californig Health and safety Code section 150k 
(See Exhitit "BY pages 2 and hk) 
2. That in addition the Petitioner hag a fixther restraint plaved upon 
him by circumstances of his indegency, und therefore cannot secyre the 
records thal would, by his honest bolief, show that he is entitled to 
either all the relicf prayed for in his application for Writ of Error 
Coram Nobis, or that 4n any evemt he be allownd to take advantage of the 
new ruling of the Courts, which to the petitioner secms to indicate that 
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the Courts are inclined in certain oases to consider, the mamdatory to 


Beoveres 4 


D1 X 
The Petitioner Contends imprisonment is illegal, and the illegality 

thereof consists in this, to wits 
1. That the Health and Safety Code Yeation 11501 deprived the petitioner 
of his day in Court, even before he 4s charged officially with the offense. 
2. That the Health and Safety Code is preempted from the imposition of a 
minimm Term of Ten Years for a seoond offense by Section Gh) of the Cale 
ifornia Penal Code. 
3e That the Hoalth and Safety Code deprives the Court of its most import- 
ant function, the granting of a fair and impartial trial, because it im 


ee el 


poses no restraints upon the officers in the investigation and the proce ‘ 
urring of evidenos. 
4. That for the above reasons the Health and Safety Code Section 11501, 
11851 and especially the retrospective part of Section 1150 which declares: 
(Addad by Stata, 1961, Ch. 27h, Scotdon 5) 

“as used in this article (Art 1) “Illegal, Sale, Possession, Administra~ 
tion and Transporting". “Felony Offense" and offense for which the law 


ee a et 


prescribes imprisonment in the state prison as either an alternative or 
tho sole penalty, “regardless of the sentenco the particular defendant 
received" (this portion petitioner believes to be retrospective) punish= 
able as a Felony, Places the petitioner in double jeopardy for a prior 


Or et As 


offense. 
5. That the petitioner believes this Court has the power to modify the 
judgment as entered, (Sce Exhibit "BY page h) : 


av 
The Constitutional Provisions and Statutory provisions are contained 
in Petitioner'a Points and Authorities. 


Vv 
The facts of this oase arc contained in the arrest and arraigment on 
a Charge of Possession of iarcotics (Sco Exhibit "BY lines 16 through 28) 
That the most persuasive facts are contained in the arresting officer's 
testimony on a preliminary hearing on the possession charge, although 
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Your petitioner as beings “watery eyed, and of drowsy of appearance” or , ~ 


words of that general meaning and effect. And with due regard to the 
Courts below and not in disregard of their and this Court's task of protect~ 
ing the public interest, petitioner respectfully urges this Court te sub- 
poena the records for three very important reasons, namelys 
(1) So that the Court will not deny the petition outrights and 
(2) To eliminate the necessity of petitioner's having to reestablish facts 
that the prosecution throuch its om witnesses have already established 
and so testifieds and 
(3) To establish a claim to have recent rulings applied to the fasts therein 
disclosed to this particular oase, 
vl 

Juriddictional Statements 

The Petitioner relies on this application and urges that in good faith 
and pursuant to the guarantees of Article 1 Section 5 of the Constitution 
of the State of Californias and Article 1, Sootion 9, paragraph 2,,and - 
Article 111 Section 2 of the United States Constitution, as secured by the 
Due Process Clause of the Fourteenth amendment are applicable to thie peti~ 
tion, The Statutory aunerLLtes are embodied in the Case authorities cited. 

Petitioner would refer the court to his Memorandum of Points and 
Authorities In Support of Potition For A Writ of Habeas Corpus for case 
law which supports petitioners contentions. 

Vil 

Petitioner: praye that this Honorable Court issue a Writ of Habeas Corpus 
directed to lr. Lawrence E. Wilson, Warden, San Quentin Prison, and respon- 
dent above-named, and a Writ of Subpoena Duces Tecum directed to the resp= 
endent Court directing the compiling of all the oral proceedings in conn~ 
ection with the case of People of tho State of California v. Robert anderson, 
Case Numbers 231189 and 276150, during the procesdings herein described, 
or an alternative show cause order to show why petitioner should not be 
released on the grounds aforementioned in this petition for a Writ of 


Habeas Corpus. 


Respectfully Submitted, 
ROE Cader 
A~FIIS9 


3a 


em errr s. o 


a ee 
IY 2 a &F WwW Ww KF O 


oor o2arua wn rf 


MEEOXANDUM OF PUINTS ANID AUTHORITIES IN SUPPORT OF 
PulTITION FOR A WRIT OF HABEAS CORPUS 
Petitioner herein sets forth his points and authorities in support of 
his petition for writ of habeas corpus, 
Point 1: Confinements 
That a prisoner in custody has the Constitutional right to a judicial 
enquiry into the trus cause of his imprisonment has been long an established 
fact in toth this State and in the Federal Courts. As stated by the Supreme 
Court in the case of In fe Hess (1955) L5 Cal. 24 172, 1633 288 P, 2a Se 
“Due process of law requires that an accused be advised of the charges 
against him in order that he may have a reasonable opportunity to pre~ 
pare and presont his defense and not be taken by surprise by evidence 
offered at his trial. (In Re Oliver, 333 U.3. 257, 273 (66 8. Ct. h99 
92 L. Bd, 662)3 Cooks vs United States, 267 U.S. 517, 536-537 (45 3. 
Ct. 390, 69 L. Ed. 7673 In Re Diquiro, 100 Cal. App. 2d 260, 261 (223 - 
P, 2d. 263) see also People v. Robinson, 107 Cal. appe 211, 217 (290 ., 
P. 470) 
Where it 4s allered that a person incarcerated in a State Prison by legal 
process; and the petitioner contends the contrary, the supreme Court of the 
United States declared in Burns v. Ohio, (1959) 360 U.S. 252, 256, and in 


Griffin V. Dlinois, 351 U.S. 12 that: 


“..eSuch denial to furnish tho petitioner the necessary records, 
transcripts, etc., is a denial of fqual Protection of Law and of 
Due Process, for such a refusal on the part of the States hinders 
the petitioner from prosecuting the Writ of Habeas Corpus or any 
other mode of redress” 
In Smith v. Bennett, (1961) 365 U.S, 700 the Supreme Court of the United 
States declared that: 
®,eeThere can bo no equal justice where the kind of a trial or 


treatment a nan gets depends upon the amount of money he has* 


Griffin v. Illinoje, eupra, at 19. 


Point 2: Habeas Corpus has been allowed to make a record (#ullock vy, South 
Carolina (1961) 355 U.3. 292); Or has been to take advantage retroactively 


of a decision of law, Sunal v. Larce, 332 U.S. 17h at 1G; (67 3. Cte at 15 
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that one of the exceptional circumstances justifying the use of habeas corpus 
to raise a point, that could have been but was not appealed is “where the law 
was changed after the time for appeal had expired". 

kven 4f facts relied on could have been raised on appeal by writ of error 
with bill of exceptions, they may still be raised by habeas corpus where they 
dnvelre, not meraly errors of law but violations of basic constitutional safe. 
guards of life, liberty and the pursuit of freedom, and such rule applies re~ 


tele a enenee 


gardless of weather defendant was represented by counsel at the trial atage, 
United States ex rel. Mills v. Ragen, 77 Feds Supp. 15. . 

If in the application of the State of California rules of practice and 
procedure in trials and appeals, an acoused's liberty has been violated or 
jeopardized by denial of his immunities under the Federal Constitution, Tego 
arding rights of accused to a speedy and public trial, conferring equal protec 

ion of the law upon all persons within a State, accused 1s entitled to an in- 
vestigation of the facts preceding and attendant upon his conviction by habeag 
corpus, but such investigation may not be initiated by a motion to vacate such 
judgment People v. Montgomery, 51 Cal. 2d. hhh. 

and, habeas corpus provides a remedy for jurisdictional and consitiutional 
errors at trial, without limit of time. Behren v, Heronimus, 166 F. 2d 2h5; 
United States v. Smith, 333 U.S. h6o% 


Point 33 
The petitioner believes that the Courts of the State of California are 


making a sincere effort to reevaluate and define its Narcotics Laws as per 

reports in the newspapers of judicial conferences in regards: to this most 

crucial matter and particularly in the field of severe and harsh punishment 
as reflooted in the United States Supremo Court's, commenta upon the Califor~ 

nia Supreme Courts decision of People v. Cahany (1955) lb Cal. 2a h3h, quoted 

with approval Kev ve California, (1963) 37h U.S. 236 


Point hs 
—~ he decisions above and below reflect the Constitutional provisions as 


avplies to thie petition, therefore petitioner respectfully urges this Court's 
acceptance of this petition with the rescrvation that petitioner be granted 
authority to file a traverse if a show cause order 1s issued, 

The facts of this case are containod in the original arrest upon the 
charge of illegal possession, petitioner readily concedes that he waa admitted 
to bail, but it is urged that the actions come under the principle “that no 
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arrest is made proper retroactively by what is found after such search or arre 
est and he relies on Boyd v. United States, (1866) 116 U.S, 616, 6303 Carter 


Ve United States, (1963) 31) Fe2d, 386 and Townsend v, Sain, (1903) 372 tis, 3 


Vi 
JURISDICTION? 


The judgments of the Superior Court of the State of California in and | h 
for The Comty of Los Angeles, The Honorable Newell Barnett, Judge, Department . 
108, Presiding. , 
Ae Judgment entered 22 November 1963 (on guilty plea) and commitment to 
the California Department of Corrections followed on 31 December 1963 
(See Exhibit B. page 2.) 
B. Judgment of denial of application fob Writ of Error Coram Nobie entered 
on 19 May 1964. 
The judgment of thid Court 1s invoked pursuant to California Penal Code 
Sections 1473, 17h, 1475, 1480, 16h, 1485 and 15063 In Re Bramble, (1947) 
31 Cal, 20.13, 46, 52 (187 Pe2d 11) 
“kvery person unlawfully imprismed or restrained of his liberty, 
under any pretense whatever, may prosecute a writ of habeas cor- 
pus to inquire into the cause of such imprisonment or restraint 
Penal Code 1473 (2,3) The scope off inquiry at the hearing on the 
writ inoludes consideration of "any fact to show either that his 
imprisonment or detention is unlawful, or that he is entitled to 
his discharge” (Pen. Code 148)) and “4f no legal cause ia show 
for such imprisonment or restraint, or for the ootinuation the- 
reofyece (the) court or judge must discharge such party from the 
custody or restraint under which ho is held” (Pens Code 1485) 
which means that the petitioner may be discharged from dilegal . 
comditions of restraint although not from all restraint, Since ; 
this is the fimetion and scope of habeas corpus, we conclude that : 
4t is proper and desirable to interpret section 1506 of the Penal 
Code in its use of the word “diacharget as being fully a broad aa 
the scope of the writ itself," 
Petitioner contends that the power of the Courts has been enlarged by 
fudiolal reasuring of some of the erminont Judges both State and Federal in 
the field of Narcotic prosecutions. And further that the judiolary tribunals 
of this State has been carefully investigating the implementations of police 
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officials in oarrying the Health and Safety Code into exedution and in game 
inetances des eevtetne the judgments to comply with the requirements of fun. 
danental fairness, and in Griffin v. Tilinole, (1956) 352 0.8, 12, 25e26) (2h 
that the Court's powers to say how far back into the past a newly made rule, 
even éne declaring constitutional rights, mst be applied. {Frankfurter, 
Justice, concurring.) 


PRAR 

Petitioner prays that this Honorable Court issue a Writ of Habeas Corpus 
directed to Mr, Lawrence BE, Wilson, Warden, San Quentin Prison, and respon 
dent above namedj ands ° 

Petitioner further prays this Honorable Court issues a Writ ef Subpoena 
Duces Tecum directed to the Honorable Newell Barrett, Judge, the Superior 
Court of the State of California, in and for the County of Los Angeles, 
Department 108, to forward to this Honorable Court all the reoords, arrest 
reports, preliminary examinations, plea, Judgment and sentence, or an alter= 
native show cause order to show why petitioner should not be released on te 
grounds aforementioned in this petition for a writ of habeas corpuse 


Respeotfully Submitted, 


RObat Guhtao—— 
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CALIFORNIA CONSTITUTION 


ARTICLE It 


Section 1. all men are by nature free and independent, and have 
certain inalienable rights, among which are those of enjoying 

and defending life and libertys acquiring, possessing, and pro- 
tecting property; and pursuing ond obtaining safety and happiness, 


Section 3: The State of California 1a an inseparable part of the 
American Union, and the Constitution of the United States is the 
supreme law of the land, 


Section 5: The priviloge of the writ of habeas corpus shall not be 
suspended unless when, fn cases of rebellion or invasion, the 
public safety may require its suspension, 


ARTICLE I Section 19, The right of the people to be se 


oure in their persone 
houses, papers, and elfects, afainst unreasonable seizures and searches 


URNITSD STATES CONSTITUTION 


Section 2: This Constitution, and the lawa of the United States 
whieh shall be made in pursuance thereof; and ell treaties made, 
or which shall be made, under the authority of the United States, 
shall be the supreme law of the land3 and the Judges in every 
State shall be bound thereby, anything in the Constitution or 
laws of any State to the contrary notwithstanding, 


FIHST AMON OMEN s 
——————Gonrresa shall make no laws respecting an establishment of religtory 


or probiting the free exercise thereof; or abridging the freedon 
of speech, or of the pressj or the right oF the people peaceably 
to assonble, and to petition the Govermnont for a redress of 
grievances, Lmphasts Fe oner's 


FOURTEENTH AROND GNTs 


ALL persons born or naturalized in the United States, and subject 
to the jurisdiction thercof, are citizens of the United States and 
of the State wherein they reside, tio State shall make or enforce 

any law which shall abridge the privileges or inmunities of citizonl 
of the United States; nor shall any State deprive any person of 
life, liberty, or property, without due process of law; nor deny 
te any person within its jurisdiction the equal protection of the 
laws, 


CALIFORNTA PMiAL SODG: UARKAS CONPUS SECTION 
Che 


Title } 
Seotion 1173 (‘sho may prosecute writ) : Every person unlawfully imprisoned 


restrained of his Liberty, under any pretense whatever, may 
prosecute a writ of Habeas Corpus to inquire into the cause of 
such inprisonzentor restraint, (inacted 1872 3 Am. CodeAmdts, 
1873-7h, p. lidk. 


Section 1)7s(Application for, how made)(Contents of FetitionrVerification) 


Slication Tor the writ 18 made by petition either by the party 
re niece relief it is intended or iy some person in his behalf, 
and must specify: 

1. That the ae in whose behalf the writ 1s applied for 

4s irprisoned or restrained of his liberty, the officer 

er person by vhom he is so confined or restrainod, and 

the place where, naning all the partiee, if they are known, 
or describing them, if they are not known} 
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2, If the impriscnment ia alleged to be illegal, tne pevavivuss 
rust also state in what the allecad illegality conaistas 

3. The petition must be verified by the oath or affirnation 
of the party naking the application. (inacted 1072) 


Annotation: See 11 Vok.M¢g,. Nabeas Corpus #715~5h3 Cale Jur. 
2d Habeas Corpus #4 Th-77=783 25 ame dure 235, 
Section 1803 
: Retum, what to contains (Signature and Verification 
The person upon whoo tha writ 1s served must state his 
return, plainly end unequivocally: 


1, ‘heyther he has or has not the party in ble oustody, or 
wider his power or restraints 


2. If he has the party in his custody or power, or under his 
restraint, he rust state the authority and causes of such 
isprisonnent or restraints 


3. If the party is detained by virtue of any writ, warrant oO 
other written authorliv, a copy thereof must be annexed to 
the return, and tho criminal. produced and oxhibited to the 

court or judce on tho hearing of such return 


h. If the person upon whom the writ 4o served had the party in 
his power or custody, or under his restraint, at any time 
pricr or subscavent to tho date of the writ of habeas corpus, 
but has transferred such custody or restraint to anothor, 
the reurn munt state particularly to whom, at what tine and 
place, for what cause, wd by whet authority such tranofer 
tock place} : 


S. The reurn must be sicned by the person making the Salley 
and except when such person 4s a sworn public offloer, and 
maives such return in tis official espacity, it must be 
verified by his oath (inacted 1672) 
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2. If the impriscnnent ia nlleged to be illegal, tne petaviuuess 
rust also state in what the alleced Aliegality consists3 

3. Tho petition must be verified by the oath or affirmation 
of the party naking the application, (Hnacted 1072) 


Annotation: See 11 Vox. Me. Habeas Corpus ##15~5h3 Cale Jur. 
2d Habeas Corpus 47 7lim=77—783 25 ams dure 235, 
Seotion 11803 
Return, what to contains (Sipnature and Verification 
The person Upon wion the writ 4o served rust state his 
return, plainly ond unequivocallys 


1. ‘mefther he has or has not the party in ble oustody, or 
under his power or restraints 


2. If he has the party in his custody or power, or under hic 
restraint, he rust state the authority and causes of sush 
irpriconnent or restratnty 


3. If the party 4s detained by virtue of any writ, warrant » oO 
other written authority, a copy thereof must be annexed to 
the return, an! tho orjrinal. produced and exhibited to the 

court or judge on tho hearing of such returns 


he If the person upon whom the writ 40 served had the party in 
his powor or custody, or under his restraint, at any time 
pricr or subseavent to tho date of the writ of nubeas oorpus, 
but has transferred euch custody or restraint to anothor, 
the reurn cust state particularly to whom, at what time and 
place, for what cause, and by whet authority such transfer 
tock place} i 


5, Tho reurn mst be aicned by the person making the Same, 
and except when euch person is a sworn public officer, and 
maxes such return in tis official espacity, 1t mst be 
verified by his oath (inmacted 1672) 
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Robert Anderson 

Post OF fica Pox ASL P59 

San ‘renting Tat, California 

Cn Oricinal Application for Habeas Gorpua 

In The Superfor Gout Of The State Of Calffornia, In And For The County Of 


Yarinyg San Rapheal, California, 


fee oes 


WIT Votes OF APeET TA) 
Srace OF CUTE PUTA ) ¢ 93 
SOMTY OF PARI ) 

JT, Xobert Anderson, boing Sirst culy mromy, denesa, and say? 

Tart Tow the Petitioner fn the above entitled mutters; that I have 
prepared and read the forecotne petition and know the oontenta thereofs that 
the save id true of his on triowledgs, execpt as to those ratters which are 
therein stated on informrtion er belief, and as to those matters that I 
believe it to be truee 

I declare unter the penalty of perjury that this in correct and true. 


we Peoae East earths 
AePLUS9 
San .mentin, Taral, Snlifornia 
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Robert A4ndorson 
Post Cffice vox A-61659 
San Quentin, Tamal, California 


On Original Application for Habeas Corpus 


In The Superior Court Of The State Of California, In And For The County Of 


Varin, Sen Rapheal, Zalifornia, 
TROOF OF SERVICE BY VAIL 
WITEN STATES OF APURISA 


STATE OF CALIFORNIA SSt 
County of Varin 


Men: 


TOS 


I, Robert Anderson, being duly sworn, deposes and says! ‘ 


That I am the affiant in the above entitled matter; that I am over the 


age of eightoen years, a citizen of the United States, a resident of the 


Sounty of Marin, San ‘mentin, California, and sole party to the within PETITION 


FOR A WRIT OF NAREAS CORPUS, 


That I did on the Ly day of Scptember 196), submit for depositing in 


the United States Mails at the Post Office at 3an Wuentin, with first-clase 


postage prepaid thereon, a true (copy)(s) of the within docurent for the 


following porsonsy (vith exhibits attache to Sourt's Original and District 


Attorney of ¥rin County) and that there is a regular communioation by mail 


hetween San Mentin and these cestina&ations: 


Original & two Copies tot 


(ne (1) Copy tor 


One (1) Gopy tor 
One (1) Copy tor 
One (1) Copy tos 


One (1) Copy tor 


I declare uncer the penalty of perjury 


10 


Slerk's Office, Superior Court 
arin County, San Rapheal, Calif 


Clerk's Office, Superior Court 
Los Angeles, Califownia 


Office of the District Attorney 
oan Rapheal, Califa nia ie 


Attorney General's Office 
Library & Courts Pullding 
Sacrarento, California 

tr, Larence E. tiilson, Warden. 


Robert anderson 


that this is correct and true, 


Rotert Anderson 
4-61859 
San Guontin, California 
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IN THE SUPFRFIOR COURT OF THE ST. 
: : ATE OF 
IN AND FOR THE COUNTY OF wenn eee 


 AWOTER OF THE APPLTOARTOM 


OF Photxtx 


vs. 

? No. ___40803 

/ ROBERT ANDERSON A 
Dept. No, _ 


C ; titioner 
Opeeeteade 


SUBMITTED 


Dote: Sept_17, 1964 
Briefs Yes: No: 


MINUTE ORDER 
Petition received September 17, 196 at 9100 AeMe 
Petition denied September 17, 196) at 9:5 AoMe 


The within instrument is a 
correct copy of the original 
on file in this office. 


ATTEST: SEP 26 W570 ° 


GEO. H. GNOSS 
Cornty Clerk and ex-ctficio Clerk of the 
¢ Superior Court ee State of California 
In ans for th: County of Marin. ee 


o -——— 


By Ln eet ES ee 
F ee Deputy Clerk 
“ue 


s cadanael bona n -aE RE ea et RR 
y ea zi 


SAMUEL W GARDINER 8/ 


Judge of the Superior Court 
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UNITED STATES DISTRICT COURT . E 
| NORTHERN DISTRICT OF CALIFORNIA ae 
SOUTHERN DIVISION an ee 
nm % Co ss 
me Ss, 


PETITION FOR WRIT OF HABEAS CORPUS 
PERSONS IN STATE CUSTODY 


. CASE NO. 
A j ; 
= a sf . 4 % rf ie a 
eat Pe Cer teh er7 i , i we ed of, 
iName and Prison Number 

ny) of Petitioner 


(To be supplied by the Clerk 
of the District Court) 
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INSTRUCTIONS -~ READ CAREFULLY 


In order for this petition to receive consideration by the 
Ey Court, it shall be in writing (legibly handwritten or 
mitten), signed by the petitioner and verified (notarized), 
it shall be set forth in concise form the answers to each 
icable question. If necessary, petitioner may finish his 

Br to a particular question on the reverse side of the page 
Man additional blank page. Petitioner shall make it clear 
mich question any such continued answer refers. 


Since every petition for habeas corpus must be sworn to 
lr oath any false statement of a material fact therein may 
“6 as the basis of prosecution and conviction for perjury. 
jtioners should therefore exercise care to assure that all 
yers are true and correct. 


If the petition is taken in forma pauperis, it shall include 
ffidavit (attached at the back of the form) setting forth 
rmation which establishee that petitioner will be unable to 
the fees and costs of the habeas corpus proceedings, When 
petition is completed, the original and_one copy shall be 
fed to the Clerk of the District Court for the Northern Dis- 
t of California, San Francisco, California. 


-l-. 


- ip C 
e 2) fn ; ye “ 
4 LN £) ite in hen ; eae Wak cat af Cadteoimen 


Meee Of cot.ntion: eee 
, haha is 2 

Nemec cpd 5 cee Pee perth ipposed, sent sng: rs {ioe 
gud of petals oF a ty Cie pod PN Ta ee 


f ee f 


—- 


The indictment number or numbers (if known) upon which and 
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Check whether a finding of guilty w2s made: 


my after 2 plen of not guilty: 


(b) after a plea of nolo contendre 


o_o 


Mic) after 2 pler of guilty 


Br you were found guilty after a plea of not guilty, check 
Whether thot finding was made by: 


(a) a jury 


Sa 
(b) 1 judge without a jury 


Did you anneal from ~45- judgment of conviction or the imposi- 
Bion of sentence? 


Bf you ansvicred “yes to (7), list: 

(a) The name of each court to which you appealed: 
i | 
1 


2 re ener ee a re ee ge eens] 


(bo) The result in each such court to which you appealed: 


I. 


LS 


tn be ee ee 
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(c) The date of each such result: 
1G 
Hells 


wit. 


(d) If known, citations of any written opinion or orders 
entered pursuant to such results: 


I. 
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If you answered "no" to (7), state your reasons for not so 
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State concisely the grounds on which you base your allegations 
Maat you are being held in custody unlawfvily: 
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State concisely and in the same order the facts which support 
each of the grounds set out in (10): 
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Brior tO this petition hve you filed with respect to this 
conviction: 


fm) any petition in a State Court for relief from this 


conviction? ; 
Lf) 
Bees. Z- 
(>) any spetitions jmaeoe te or Federal Courts for habeis cor= 
us? 
: ined 
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fc) any petitions in the United States Supreme Court for 
Pervrorsrivother than Oe aad if any, already sve- 
Bivicd in (6)? 


fd) any other petitions, motions, or applications in this or 
any other court? Vie 


Mm you answered “yes" to any part of (12), list with respect 
Beach petition, motion, or application: 


fa) the specific nature thereof: 
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(e) if known, citations of any written oninions or orders 
entered a |, to each such disposition: 
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as any ground set forth in (10) been previously presented 
Memcnis Or any ovuher court, Strate or Federil, in any peti- 


fron, motion, or application which you have Filed? . 
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If you answered “yes" to (14), identify: 


(a) which grounds have been previously presented: 
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mny ground set forth in said (10) hrs not previously been 
Meemeea tO any court, State or Fedcral, set forth the fro- 
Baa state consicely the reasons why such ground has not 
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perc you represented by an ittorn y at iny time during the 


Mourse of: 


(a) your arraignment and plea?_ 
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(c) your sentencing? + 
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(a) your 2ppeal, if any, from tHe judgment of conviction of 
the impo Osition of sentence? 


fm) prepa aration, presentation or consideration ore ae 
tions, motions or ee are with respect to this con- 
faecu1on, which you filed 
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(a) the name and address of each attorney who represented 
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if you are secking leave to proceed in forma pAuneris, have 
you completed the sworn affidavit setting forth the required 
Mirormation (see instructions, page 1 of this form 
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| i, A Let tar Zit eis et Ud, «petitioner in the above 

itled cause, am an indigent person, and 4 citizen of the United 
tes, over the age of twenty-one (21) yea rs; that he is unable to 
spay the fce of, or to tile 2 petition for a writ of habexs cor- 
s;yand papers in support thereof, or to hire counsel to prosecute 
Gaeat; that he is without funds, or anything of value with which 
paor secure the cost necessary to prosecute said petition and 
famoceedings in connection therewith; that affiant believes he 

; 3 mood and just cause of action, and therefore prays that this 
irt permit him to proceed in the above-entitled ccuse without vre- 
ime the costs required by this Court in such cases, and that 
fmmey t0r same be wiived by virtue of his indigent circumstances. 


I certify under penalty of perjury that the foregoing is true 
| Gerrect. 


fk 6-#- Qe jtodbnn gi) 
SiGN TURE OF PRTit TLONER 


WEOF Ci.LIPORNIs 
ss: VERIFICATION 
NTY OF M:.RIN 


! , being first sworn under oath, pre- 
i Beat a neg te red to the above and does state that the 
Ormetion therein is true and correct to the best of his knowledge 
belief. 


A COLE yg 
Sen StU OF SEs Gand 


IH Ti. UNITED STALLS DIGITAL COURT 
WOM DIGTIUCT OF C.LIPOGA, SUUTULK DIVISION 


Robort Anderson 

¥ Petitioner PHTITION FOR A Welt OF 
S 

People of The Stite of LABGAD COUPUS. 

Celifurni:, Lawrence lo, 

Wilson, lavdaiy ete Oley ) Ne 


liesp vuudente 
cos RUE ERI 


JULLODICL ION 28 UseCoAe 25543 Rulo 83 
Tos Tho Honorable Justice and Ascsociate Justices of The above 

entitled Court. 

I, the potitioncr in the abovo cuuse, who belng duly sworn 
upon oath doposes and says that I ua an Anerican citizen and over 
the ago of twontyeone (21) yaars by birth. 

The petition of Robert Anderson, ruspectfuliy showss that 
he, the suid petitivunoer ds wwlavfully duprisoned, detained, con- 
fined, and restrained of his liborty by tho Varden Lawronce Be 
Wilson, of Narln County, at inn Quentin Prison, in the State of 
Californias by virtue of presontly complained ille,ul judgment. 
That tho Jllegality thereof cunsist in this, to wits 

Belated Notice of Ap,cal was filed in tho District Court of 


Appecl, 2ud Appellate Divtrict, Los Jn elos, County, Octe 20, 1965, 


and denied Ocie 23, 1965, by post card, Cua Ne Uxte 65-3226 
Motion lor Hearing wes filed in the capreuc Court of Colifornla, 
San Francisco, Novunker 29, 1965, und denicd beconber 22, 1965, 
by Post Curt, case noe 2 Lite 69-3266 

Your putitionar wis convicted in the Wuperior Corrt of the 
State of C;lifornia, in aul for tho Com.ty of hos Amgules, on 
Deconber 16, 1963, of the crino sales of Inrecoticy a vlolution 
of 11501 of the Mealth aud Go cubly Cadte 

After entering a ple: of Guilt, pctdiicuer wos subsequently 
priored wlth a ndisdencwios aul semicssul uo the term proseribed 


by law, five years vo life, wd cen puiae to dafa ane thuroafter 


receivod by the California Correctional Authorities where he is 
presently confined. 
STALIIIENT OF Ti CALE 

The alleged crime occured over a period of 3 months. Petite 
donor's ecrine partner was given some money to buy narcotics by a 
police officer, Petitioner was observed by police walking down 
the street with a lady. Petitioner's crime partner sto;;ped hin 
and his lady friond on the streot aud had a short conversution, 
Later his crino partnor goes in the hotel, cones out and hand the 
police soue narcotics. 

Petitioner was arrested on Soptenmber 6, 1963, on a secrot 
indictment and charged with eight (8) counts of Sales of Nareotic, 
Petitioner wus compromised by police officers and his attorney 
on separate occasion to plead guilty, to Count (7) and they would 
drop all other counts. On Decembor lé, 1963, potitioner pled 
guilty to count (7) seven and wus priored with a misdemeanor that 
he had did tine for at the Honor lianchoe Petitioner wis sentenced 
on his prior and present conviction tos fivo (5) years to life 
and ten (10) years to life. 

CLlNCULSTAL Cab 

More important, the interroguting officers not only failed 
to inform petitioner of his right to silonce, but they also re= 
ceived exceptionally dauaying information before telling him to 
phead guilty to Count seven (7) and thoy would drop the other 
Counts. Petitioner was prouised a county jail sentence, 

ALLEGATIONS 

Accordingly, the conduct of interrogating officers has de= 
prived petitioner of his right to due process of luw, and thus 
4mpeding constitutional provisions of tho sixth and four teenth 
Anondnents to the United St:.tes Constitutions and Arte ly Sete 13 
of the Cplifornia Constitution. 

1. By failure to apprise him of the privilege against self= 

/2/ 


EO Og 


ne el et 


a 


inerinination, 
2. By failure to furnish counsel during interrogation. 
The well known criterion supportive to the facts of this 
case specifically outelined in Pouple Ve Dorado, 62 AeCe 351 Id 
8 "Defendant's confession wos not admis. ible in evidence where 
1% wus made during an investigation no longer a general inquiry 
into an unsolved erinc, but focused on dofendant who was then in 
custody, where the authorities did not effectively inform defen= 
dant of his right to counsel or absolute right to remain silent, 
where no evidence established his waiver of these rights, and 
where the authorities process of interrogution lent to eliciting 
incriminating statenont". Thus, the Courts recent ruling in this 
area must bear rosenblance to the facts of this case, 
Accordingly, potitioner rely logically upon the sixth and 
fourteonth Anendnent of the United States Constitutions and Arte 
1, Sec, 13 of the California Constitutions for support of his 
contentions of inefiective represontation by counsel, Tiecent dee 
cisions on this subject, infact informs us that counsel has fell 
short in efiective representations Glenn Hose Ve Wilson, (July, 
1965), Case now 4333953 Howard Regen ve Wilson, (July 7, 1965), 
Case nog 431693 Recves ve Georgia, 350 U.S. 853 Brubaker ve Dick~ 
son, (9th Cir. 1962), 310 Fe 2d 303 Eubenks ve UsSe (9th Cir. 
1964), 336 Fe 2d 2693 Peo;le v. McGarvey, 61 Cole Appe 2d 557, 
561, "Tho record indicate that tie appearance wes rather pro forna 
"than zenlous and active." | 
As early as 1929 the Circuit Court of Appeals for the Fourth 
Circuit quoted the Suprene Court of West Virginia as correctly 
stating the following rules 
"Before receiving a plea of guilty in a criminal cise, the 
court should seo that it is made by a person of competont 
intelligence, freely and volunturily, and with full undere 
standing of it's nature «ond eficet and of the fact on which 
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it is founded", 

Fogue V3e U.S. (9+ Cire 1929), 34 F. 2d 97, 98, In the Fed- 
eral Courts, this principle has become a ruleg "eeeThe Cuurtese 
shall not accept the plea without first determining that the plea 
4s made voluntarily with underst:nding of the nature of the charge 
eco” Rule li, federal rules of Criminal Procedure, 18 UsSeCeAe 

"This rule is stated in mandatory language and the court is 
not relieved of the duty which it imposes solely because 
the accused, us here, is represented by counsel of his 
choices" (Emphasis added) 

- UeS. vs Davis (7th Cir, 195%), 212 F. 24 26%, 2673 The Court 
in Davis pointed out real notice of the true nature of the charge * 
against him is a right granted to the accused by the Constitution 
and it is indisponsable to a valid plea. The understanding of 
the defendunt 1s not a matter for conjecture by the Courte The 
language of the case implies a duty on the Court to satisfy ite 
self that those requirenent are fulfilled. 

"A plea of guilty, unlike a more aduis:sion or extraejudicilal 
Confession, admits every matertal fact charged and should 
not be after proper advise by counsel and with full undere 
standing of the Conscquonces", Julian ve U.S. (6th Cire 

1956)-¢ 236 Fe. 24 155, 158. 

The increasing concern over the role of the court in accept~ 
ing a guilty plea is illustrated by the preliminary draft of the 
proposed asuendments to rules of criminal procedure for the United 
States District Courts, This dreft, submitted in Decembur, 1962, 
by the committee on rules of practice and procedure of the jude 
4eal conference of the United itutes proposes the following anend= 


ment to rule 121 for the guidance of federal district courtes 
"Tho CourteseSliall not accopt such pleaeee without first (a) 


nakinp such incuiry os nay satisfy 4t that the defendar 


in fact comuitted the erimo charyed and (ob) addressing the 
ff 


defontant personellyee." (Proposed Anendnent emphasized) 

To sanction potitioner's cloim of a constitu ional violation, 
soc Jackson Ve Donc, _ UeS. 84 S, Cte (June 22, 1964. "It is 
now axinatic that a defendant in a criminal case is deprived of 
due process of law if his conviction 1s founded in whole or in 
part, upon an involuntiry confession, without rogards for the 
truth or falsity of tho confession, Hopers ve Richmond, 365 Us. 
534, and even though there is ample evidence aside from the confes:. 
fon to support the conviction". 

Moreover, potitioner was priored and sentenced on a nisde- 
meanor that he had completed the sentence on. It is clear, nore- 
over that a prior conviction may be invalidated upon federal 
habeas corpus by a prisoner serviny an increased sentence. See 
United States ix Rel, Jistorling ve biliins, 303 Fe 2d 883, 2a 
Cire 19623 United States Ex kel. Durocher ve La Valle (196%) 330 
Fe cd 3036 

CONCLUSION 

Thus, the Court is endowed with a wide margin in prior dec- 
dsions, all of which nay guide it to just consideration of the 
facts herein, Therefore, failure to construe the facts of this 
Gase according to probative nerits, is failure to observe con= 
atitutional commandsy and consequently, is failure to accord pete 
Ationer duo process of lawe As expounded by the many authoritios 
herein contained, the Courts do not recognize degrees of iblega- 
lity when dllogulity appears, but decide the merits of a given 
case according to ap;dicuble law and consiitutional provisions 
Thus to deny petitioner's contcntions without according hin a 
full hoaring on the merits of the cuse, is to assert a degree of 
Allegality, for such a course would suroly be illogale 

Wherefore, your potitioncr prays a writ of Habeas Corpus 
is ne, directed to sald Werden Lawrence i, Wilson, Conmanding hin 
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as aforesaid, to have the body of said petitioner before your 
Honor concerning petitioner at a time and place herein to be 
spocified, to do and receive what shall then and there be con- 
sidered by your Honor concerning petitioner, together with the 
time and cause of his detention, and said writ, and that he, said 
petitioner, may be rightfully restored to his liberty. 
Subseribed and sworn to before me this /Y dey of January, 19666 


Respootfully subuitted 


(nF ‘ ee 2 
Kot. fnderson 


P.O. Box Me S195 
Tamal, California 


as aforesaid, to have the body of said petitioner before your 
Honor concerning petitioner at a time and place herein to be 
specified, to do and receive what shell then and there be con 
sidered by your Honor concerning petitioner, together with the 
time and cause of his detention, and said writ, and that he, said 
petitioner, may be rightfully restored to his liberty, 
Subseribed and sworn to before me this /Y day of January, 19660 


Respoctfully subuitted 


£7, 4 ee 2 
ert Anderson 
P.O. Box de S/95 5 
Tamal, Culifornia 
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IN THE UNITED STATES DISTRICT COURT FOR TNE NORTHERN DISTRICT 
—- OF CALIFORNIA, SOUTMERN DIVISION 


ROBERT ANDERSON 


Petitioner ; 
v wo. A/S 1 3OR 


PEOPLE OF THE STATE OF CALIFORNIA, ORDER 
LAWRENCE E. WILSON, Warden, et al 


Respondents 


Petitioner has submitted to this court a motion seeking 
permission to filo his application for a writ of habeas corpus 
in forma pauperis. Mis proposed petition does not allege 
exhaustion of state remedies, as requirod by Title 28 USCA 
$2254 and it contains no allegations which bring the proposed 
proceeding within any exception referred to in said $2254, 

It 41s, therefore, ORDERED that petitioner's motion to 
file his application for a writ of habeas corpus in forma 


pauperis be, and the same is, hereby DENIED. 


Dated: January 20, 1966 
LLOYD NH. BURKE 


United States District Judge 
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vA Pe te aN 


Ceeweotestoes DISTALCT COURT 
WORTHUAN DISTRICT OF CiALIFORNIsA 
SOUTHERN DIVISION 


PETITION FOR wRIT OF Hase.ss CORWUS 
PeaoUNo IN STATE CUSTODY 


CaSk NO. 


Ta Be ? S 7 ETA) ae gar = . 
Mo te a He (To be supvlied by the Clerk 
Mee and Prison Number Of the District Courn) 


yaot Petitioner 


GQ 
Pe 
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i -_ 7a ag a “ph hfe 4 fe 
Weer. eta Oe ey 
a . 
” U s “Se 3 
-. em ye a Jo ‘ v . 
- OT a ee 
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fF Respond.t Lb- 940 
PeRe snondunt 


INSTRUCTIONS - READ C.ARKFULLY 


M@eercer for this petition to receive consideration by the 
G@mecourt, it shcll be in writin: (le.ibly handwritten or 
itten), si:ncd by the petitioner and verified (notarizcd), 

shall be sect forth in concise form the answers to each 
Meee gquestion. If necessary, petitioner may finish his 
tO 2 particular question on the reverse side of the pace 
@meecditional blank pare. Petitioner shall make it clear 
eh gqguestion any such continued answer refers. 


ince every petition for habeas corpus must be sworn to 

Gaen any false statement of a material fact thercin may 
as the basis of prosecution and conviction for perjury. 
oners should therefore exercise care to assure that all 
“ers true 2nd correct. 


f the petition is taken in forma pauperis, it shall include 
‘idavit (attached at the back of the form) settin forth 
ation which establishes that petitioner will be unable to 
lemiees and costs of the habeas corpus proceedinis. When 
Maeon is completed, the orijinal and one copy shall be 


1 to the Clerk of the District Court for the Northern Dis- 
@@enifornia, San Francisco, California. 
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eae Oifense or offenses for which sentence was imposed: 
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The date unon which sentence was imposed and the terms of the 


sentence: 


ry 


Seg Ne, 4 j % fe f a i . f n 
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Beck whether a findinn of eat was mede: 


me after a plea of not guilty: 


Meeearter a plea of nolo contendre: 


Me) after a plea of -uilty:_ i 


—_—-— 


ii you were found ;vilty after a plea of not ;uilty, check 
whether that fiading was made by: 


my a itty. 


. —— 


eo a 
rm me ee ee 


ma) aA jud‘e without a jury i- 


Did vou aes fromeehe jud.ment of conviction or the imposi— 
B20n of sentence? 


Pn ee na a 


Meeyou answered “yes" to (7), list: 


(a) The name of each court to which you appealed: 


—_ haat 
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i, 
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Mew de.e Of Sach such result: 


(c) 
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til. 


(d) 


entered pursuant to such results: 


The result in each such court to which'you appealed: 


Mee ynown, citetions of any written opinion or orders 


ae pe rc 


el. 
lil. 


If you answered no” to (7), state your reasons for not so 
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“rounds on which you base your allega- 


State concisely the 
mons that you are being held in custody unlawfully: 
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mtate concisely and in the sane order the facts which support 
Bach of the “rounds set out in (10): 


rat 
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Prior to this petition have you filed with respect to this 
monviction: 


(a) 


(b) 


cf 
to 
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(b) 


fc) 


any petition in a State Court for relief from this 
: ¢ eat 
Gemvict lon? Lies 


vi 
any petitions in State cr Federal Courts for habeas 


. ont 
corpus? 42s 


any petitions in the United States Supreme Court for 
eertL1orari other than petitions, if any, already spe- 
erred an (6)? my 

ee 

Lf oA, 

any other petitions, motions, or applications in this 
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@r any other court? pe __ 


you answered "yes to any part of (12), list with respect 
each petition, motion, or application: 


the specific nature thereof: 
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the name and location of the court in which each was 
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the disposition thereof: 


pe 
uu e i me Oe H 


Voy 


fa) the date of each such disposition: 


on i 
At Nee Gear SN Tas fos cm 
if AW AES Sh Ree te ee Ga 
e fi iam NG 5 cae: oo oe hg 
me a 
fe B= f iy lay | Qi am 
“A iz “a ~~ 
ie yt pelle ! fel um J. eine 
ae rr ha 
ire. 0 ; me : ; Be 4 J 
it. (rei es Sa ey 
BS SEI IIO IS SS I a IO PIL a, 


if known, citations of any written opinions or orders 
entered pursuant to each such SERS OSE nial 
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"Has any sround set forth in (10) been previously presented 
Meechis or any other court, State or Federal, in any peti- 
P2On, motion, or application which ycu have filed? 


m you answered "yes" to (14), identify: 


(a) which urounds have been previously presented: 
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i «round set forth in said (10) has not previously been 
presented to any court, State or Federal, set forth the 
Ground and state consicely the reasons why.such ground has 


were yOu represented by an attorney at any time during the 
course of: 


(a) your arraignment and plea? Lf 2" 
J a oe 
Sepeeeyour trial, if any? by tit? 
ee 
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(c) Your sentencing? by as 
: Be eet: 
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your appeal, if any, from the judgment of conviction 


of the imposition of sentence? | : 
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fe) preparation, presentation or consideration of any 
petitions, motions or applications with _respect to 
Piemeanyiectron, which you filed: Maid 


If you answered "yes" to one or more of (7) ele cer 


(a) the name and address cf each attorney who represented 
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(bo) the proceedings at which each such attorney represen- 
ted you: . 
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If yeu are seeking leave to proceed in forma pauperis, have 
you completed the sworn affidavit setting forth the requi- 
red information (see instructions, page 1 ef this form)? 
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UNITED oT..ThS DISTRICT COURT 
NORTHBRAN DISTRICT OF CaLIFORNI., 
SOUTHLRN DIVISION 


Me OF CALIFORNIA ) 
ss: FORMa FaUPURIS aFPID.VIT 


INTY OF wARIN _) 
2 / wh df e 
i af fee te, Nie eer » petitioner in the above 


litled ce, ani an indisent person, and a citizen of the United 
Mes, Over the are of twenty-one (21) years; that he is unable 
Meecpay the fee of, or to file a petition for a writ of habeas 
fs; and papers in support thereof, or to hire counsel to pro- 
Mice said writ; that he is without funds, or anything of value 
Ih which to pay or secure the cost necessary to prosecute said 
@eion and the proceedin;j's in connection therewith; that affiant 
Wmeves he has a focd and just cause of action, and therefore 

Mee chet this Court permit him to proceed in the above-entitled 
}se without pre-payin: the ccsts required by this Court in such 
fs, and that security for same be waived by virtue of his indi- 
© circumstances. 


mecertify under penalty of perjury that the foreroin, is true 
meorrect. 


bh Gate: AJ 33-~~— 


So ealer of Petitioner™ agtiant) 


me OF C eLLFUAw la 


) 
; esc VER LY OAT LON 
| NTY OF MARIN ) 


ia ie & 

} nag ted 

ra ae beings first sworn under oath, pre- 
Mee that he hes subscribed to the above and does state that the 
formation therein is true and- correct to the best of his know- 


ecko. CY, fare Loum 
(Si nature of ietitioner, affiant) 


~ 
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IN THE UNITED STATES DISTRICT, COURT FOR THE NORTHERN 


DISTRICT OF CALIFORNIA, SOUTHERN DIVISION 


#o5tl 


ROBERT ANDERSON, 
Petitioner, 
ve. ORDER 


PEOPLE OF THE STATE OF CALIFORNIA, 
L. E. WILSON, Warden, et al., 


Respondents. 


et Neel Net eel Net Ne? Cet Net? Set? See? ee? 


re aeeenereemeeemaeeer eres erm 


Upon reading the affidavit of Robert Anderson 
in forma pauperis, IT IS ORDERED that said petitioner 
be and he is hereby allowed to file his petition for 
writ of habeas corpus without prepayment of fees. 
Petitioner is presently confined at the California 
State Prison, San uentin, California pursuant to what 
appears to be a 1960 conviction for a violation of 
§11501 of the California Health and Safety Code. Peti- 
tioner recites that he was represented by counsel and 


entered a plea of guilty. No appeal was taken. 


—_ a oe ee 
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It {se alleged by petitioner that hia counsel 
forced him to plead guilty; that he was not advised of 
his constitutional rights by the arreating officers 
and that he was sentenced on the same charge twice. 

This court has consistently followed a policy 
of liberally construing the pleadings of unskilled 
petitioners. In this case however, the application 
contains nothing more than conclusionary allegations 
unsupported by even the barest statement of facts. Aa 
such, thia petition fails to comport with the minimum 
requirements of 28 U.S.C.A. §2242. 

Accordingly, this petition for writ of habeas 


corpua must be and is hereby DENIED. 


Dated: June 72.|/ 1966 


ALBERT C. WOLLENBERG 


United States District Judge 
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IN THE UNITED STATES DISTRICT COURT FOR THE NORTHERN 


DISTRICT OF CALIFORNIA, SOUTHERN DIVISION 
ROBERT ANDERSON, 
Petitioner, CASE NO. 45311 
Vs. ORDER 
LAWRENCE E. WILSON, Warden, 
People of the State of California, 
et al., 


Respondent. 
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Petitioner seeks a rehearing in the above 
titled petition. The original application was denied 
on grounds petitioner failed to atate any facts upon 
which this court could act. The same defect is apparent 
in the instant motion. Petitioner is advised to concern 
himself lesa with attempting to conform his caae with 
the pronouncements of the U. S. Supreme Court and direct 
his efforts toward writing a brief statement of the 


facts of his conviction. 


Until that is accomplished no consideration 
will be given to petitioner's claims. It would be 
well to remember that the burden rests on the shoulders 
of the one attacking the validity of a conviction to 
establish a prima facie case. 

Accordingly, this motion for rehearing is 
DENIED. 


Dated: July 2( 1966 


ALBFRT C. WOLLENBERG 
United States District Judge 


